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T H E  INFLUENCE OF COMMON LAW AND EQUITY ON 

HINDU LAW SINCE 1800 

-4. Introduction 

Speaking generally, from the time when in the late eighteenth 
century the East India Company adopted the principle of direct 
rule and established muffassal courts,' the rule governing a case 
in which a Hindu is concerned is to be found in a statute, or, 
failing that, in matters of succession, religious usage, and institution, 
the Hindu law, except when excluded by custom, and, failing that,  
in " justice, equity and good conscience." 

I t  was not until the middle of the nineteenth century that the 
enactment of codes, generally based on English law, commenced, 
so that,  in their first century, the ~nuffassal courts were very often 
obliged to have recourse to the rule of "justice, equity and good 
conscience," which involved the extension of the rules of Hindu 
law to matters besides those specifically mentioned above. Even-
tually the codes covered most of the undefined sphere formerly 
occupied by the rule of " justice, equity and good conscience," 
but that still provides the residuary law for India. 

In  this same period, however, the Hindu law was not a law 
known to  the judges. They took the law governing a case to 
which the Hindu law applied from the pundit, a Hindu law officer 
of the court, who was sworn to give his opinion according to  the 
sastras. 

I t  is difficult to  say with certainty how and to  what extent 
Hindu law was applied during the preceding five hundred years 
of Muslim rule. One can only assume that it was mainly left to 
the castes and the panchayats, and that custom often dictated 
the rule applied. I t  would seem probable that, when the Anglo- 
Indian courts first began to take cognisance of questions of Hindu 
law, custom showed considerable differences from the rules of the 
sastras, and varied considerably in different parts of India. 

In  1877, Nelson, a Madras judge, expressed the view that the 
Hindu law administered by the Anglo-Indian courts was a 
" phantom of the brain, imagined by Sanskritists without law, and 
lawyers without Sanskrit." Even for Southern India, this is a 

1 	F rom 1726 the courts in the  Presiilenr-y ton-ns were established by royal char ter :  
those outside the  Presidencv t o x n s ,  i.e., in  the muffassal ,  n-ere established I ) \  
the Cornpan>-. 

3 S e l ~ o l ~ .I'icu; of t h e  Hindu La~i.n s  ndnainistcred b y  t h e  H i g h  Court of I lat ircis .  
13. 9 .  

576 



gross overstatement, but it may be conceded that the result of 
taking the rule of law from the pantlit often involved the elimina- 
tion from the horizon of the court's outlook of much customary 
law. When English officials and lawyers began to study the 
Hindu law, they turned to the sastms, and the Commentaries, the 
sources of the pundits' knowledge. When the post of pundit was 
abolished, and the judge was expected to  know the law, he turned 
t o  the same sources, and the writings of English and Indian 
officials and lawyers. The pardit  knew that the law of the Sanskrit 
texts was an ideal law, never susceptible of complete and ide:lt:~al 
application, but subject to modification by custom, which varied 
from time to  time, place to place, family to  family, and caste to 
caste, but the English lawyer and the judge of the Anglo-Indian 
court was too often disposed to  regard the texts in the same light 
as an English statute. I t  was not that he did not realise that 
they combined rules of law with rules of religion and morality, 
but it was difficult to assign the rules to  their proper category. 

The paramountcy of customs was proclaimed and respected. 
but there were practical difficulties in establishing custom to the 
satisfaction of a court. The courts did not apply the English 
technical rule that a custom must have existed from time 
immemorial, but the collection and presentation of the necessary 
evidence seems to  have involved such expense to a party and 
labour to his legal adviser as often to  discourage a litigant from 
pleading it. 

In  the Island of Bombay, where a "Court of Judicature " had 
existed since 1672, it was the practice to  refer cases in which 
Hindus were concerned either to  a body of merchants or to  the 
castes; in other words there was a compulsory reference t o  
arbitrators, who doubtless frequently relied on their own know-
ledge of c ~ s t o m . ~  

The same practice was doubtless followed in the other courts 
established before 17'73, and possibly, at  first, sometimes in the 
nzuffassal courts established after that. The Land Revenue 
Settlements also established, within a limited sphere, several 
customs, but, in the civil courts, as the English rules of evidence 
were increasingly enforced, and were given statutory force in 
18t2,4 the difficulty of proving custom increased. 

I n  the Punjab, possibly owing to the delay in separating 
executive and judiciary, and in Bombay, which had a legacy from 
the old "Court of Judicature," custom seems to have been given 
more weight than elsewhere, but, speaking generally, the legal 

.': 	 F n a c e t t .  First P e x t i ~ r y( i f  Britiall Jus t ice  in India,p. 18.4 

I:? the Tni1i:ln F?r-irlence Act.  
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system developed from 1773 imposed a degree of rigidity and 
uniformity upon the Hindu law which i t  had not known earlier, and 
applied its rules to many persons who had not been aware that i t  
was binding on them. 

If not earlier, a t  least after the amalgamation of the mu8assal 
and presidency towns' systems of courts in 1861, the English rule 
of judicial precedent was established. The decisions of a High 
Court were binding on all subordinate courts within its territorial 
jurisdiction, and a full bench decision was binding on the court 
itself. The decisions of the Privy Council were binding on all 
courts in India, but it recognised different schools of law, so that 
a decision might have a limited territorial effect. The result is 
that,  to  an increasing extent, the rule governing a question of 
Hindu law is no longer to  be sought in the texts of the Sanskrit 
writers, but, as in England, in the decisions of the courts. The 
application of the rule of stare decisis, and the principle conzmunis 
error jacit jus makes i t  more difficult for an Indian court to  resile 
from an unfortunate position than for a French court to perform 
the same feat;  a development of the law by the courts ccmparable 
to that which took place in China between the downfall of the 
Ts'ing dynasty in 1911, and the establishment of the code of 1931 
was inconceivable. The courts' attitude soon made it clear that 
amendment of the law to  reconcile it with the actual state of 
Hindu habits must come from the legislature. Until the legis- 
latures became representative, British policy demanded that legis- 
lation directly affecting the personal law of Hindus should be 
avoided as far as possible, but, since that time, the stream of 
innovations, often influenced by English legal notions, has steadily 
increased. 

I n  estimating the influence of English law and equity upon the 
Hindu law, the influence of Hindu notions upon Englishmen serving 
in India must not be forgotten. For ninety years after the establish- 
ment in 1773 of the East India Company's ?nuffassal courts, the 
final court of appeal from such courts was not the Supreme Court, 
composed of English lawyers, but the Sudder Dizcani Adalat, 
manned by the East India Company's servants. In  1861 the 
Supreme Courts and the Sudder Adalnts were amalgamated to form 
the new High Courts, and the subordinate courts were presided over 
by English or Indian civil servants. The former absorbed many 
ideas from the Indian pleaders who practised before them. Those of 
them who, with Indian mtcf assal judges and pleaders, achieved pro- 
motion to  the High Courts had, in many respects, a common 
approach to the problems presented to them, which sometimes 
differed from that of the judges appointed direct from the English 
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Bar. It was the former who were mainly concerned with appeals 

from the ?nlcflassal courts, where most of the questions of Hindu 
law arose, and it was their decisions which made the precedents. 
The mind of the judge appointed direct from England had been 
conditioned by experience in a different field. The promoted 
i t r r i~~assa ljudge had naturally a knowledge of English law, but less 
extensive than that possessed by the other type of judge, and it was 
usually modified by his experience of the Indian codes, usually 
based on English law, but with important differences which in some 
cases extended beyond detail. 

I n  India, therefore, the development of the Hindu law in the 
courts was conditioned by an approach to  its problems which I 
would describe as Anglo-Indian. I t  is true that the Privy Council 
was the ultimate court of appeal, but it was not until 1863 that the 
practice of appointing retired judges of the Supreme Courts or 
High Courts to the Judicial Committee superseded the previous 
practice of using them as assessors. Many important decisions of the 
Board have been delivered by Hindu Privy Ccuncillors, but, 
speaking generally, they, like the retired British judges of the Indian 
IIigh Courts, have displayed this "Anglo-Indian " approach to the 
questions before them, and, even in cases in which the purely 
English approach has predominated, its characteristic features have 
been reluctance to  depart from the sas tr ic  texts, except in cases of 
conflict, either internal, or with the statute law, or with proved 
custom, a disinclination to introduce rules of English substanti\e 
law, except to  fill a gap, and only then in an assimilable form, care- 
ful study of the course of Indian decisions on a particular question, 
upholding them whenever possible, frequently indicating legal or 
equitable principles on which they might be based, and, whenever 
necessary, deciding between conflicting schools of thought. The fact 
that,  i11 some of the early decisions we find language more appro-
priate to English law, for instance references to " equitable estates " 
of coparceners, must not blind us to the fact that the Board often 
did justice in questions of Hindu law, where the Indian ccurts had 
failed through taking too narrow a view of the problem; the Board 
never countenanced the introduction into India of the English 
distinction between legal and equitable estates. 

As business in Indian courts was usually conducted in English, 
and as from 1864 the Hindu law was a law the courts were deemed 
t o  know, most judges had to rely on English translations of the 
writings of the Hindu jurists. These contained some mistakes, and 
sometimes failure to understand the original writers' method of 
exposition created misunderstandings. If occasionally the result 
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was the introduction of innovations into the law, they are neither 
sufficiently numerous or serious for mention here. 

Inevitably, English terms of art  crept into the translations and 
into the language used in the courts. This gives rise to the danger 
that a term may carry with it associations which are out of place in 
the Hindu system. To describe a Dayabkaga coparcener as a 
6 6 tenant-in-common " is in no way misleading, but a Jlitakshnra 

coparcener does not, as is sometimes said, hold in " joint-tenancy " 
as understood in English law. The word " coparcener " has a very 
different meaning in English law, but those sufficiently learned to  
know its meaning in English law will be in no danger of using it in 

the same sense in Hindu law. Unauthorised alienation by a widow, 
a manager, or a coparcener are sometimes described as " void " or 
" voidable," though, in the sense in which these words are used in 
English law, it is difficult to fit such transactions into either 
category. Yet, it may safely be said that the influence of words 
upon the Hindu law has been negligible ; it is new ideas which have 
been absorbed. 

The Hindu law is only applicable in British India in matters of 
succession, inheritance, the joint family, partition, maintenance, 
gifts, wills and religious usage and institution. In  all other matters 
the Hindu is governed by the general law, now mainly statutory, 
and adapted from the law of England. The Hindu law has neces- 
sarily had to give way to statutory provisions, and, in particular, 
English procedural law, especially its rules for execution, which 
made the early Company's courts in Madras and Bombay popular 
with Indian litigants; these have made a profound impression upon 
the Hindu law. Though no attempt was made to  introduce the 
English law of real property into India, the statute law relating to 
marriage, transfer of property inter z,iros, and by will, and succes- 
sion, originally introduced to meet the needs of persons not governed 
by the Hindu or Muhammadan law, hare  disseminated ideas which 
proved attractive to the Hindu. Whereas the Indian Muslim has 
tended to revert to the Sharia, the Hindu has been remarkably 
receptive of English principles of law, possibly because so many 
Hindus have displayed such remarkable ability in the field of Anglo- 
Indian law. Of this there can be no clearer evidence than the steady 
extension to Hindus of the rules of the Indian Succession Act, and 
the Transfer of Property Act, and the recent legislation in relation 
to marriage. Up to the present, Indian independence has pro- 
duced no change in the direction of the evolution of the law ; on the 
contrary, the development during the British period in India seems 
to have been accelerated. 
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B. The law of the Joint Fa~ni ly  
I n  the sphere in which, in British India, the Hindu law supplied 

the rule governing a case, the law of the Joint Family is funda- 
mental. All other chapters of the law hare  to serve its purposes. 
Starting from the patriarchal family, in which the patriarch alone 
had property rights recognised by an outside authority, it developed 
long before the British period into a corporation, the coparcenary. 
comprising broadly the agnute rnales, with interests in the joint 
family property fluctuating with births and deaths, and indefinable 
until partition occurred, for an agnate acquired an interest at  birth. 
which, on his death, passed by survivorship to the other coparceners. 
The manager, no longer necessarily the senior agnate, still retained 
a very wide discretion in the management of the property, and the 
disposal of its income, but his powers of disposal of the corpzts were 
considerably curtailed, and the rights of a coparcener to demand 
partition, and ascertainment and delivery of his share were recog- 
nised. Though this was a step in the direction of a wider recogniticn 
of the right to  separate property, it involved the creation of a new 
coparcenary between the separated coparcener and his after-born 
sons. 

This, at  least, was the position in the greater part of India, as 
set out in the filitnlisharn, but in Bengal, the L)n,yabhnga schooI 
denied the son any interest in his father's lifetime, and devolutioll 
followed the same rules as governed inheritance to separate property. 
There, though the manager's powers were generally the same as 
elsewhere in India, the coparcenary might include female heirs, and 
every coparcener had, not a fluctuating interest, but a share, defined 
by the law of inheritance, which he held in quasi-severalty. Partition 
made the male coparcener the absolute owner of his share, and 
only family loyalty could deter him from demanding it. Bengal had 
gone a step further than the rest of India in the direction of recog- 
nition of separate property. 

I t  has been said that the influence of the Anglo-Indian legal 
system upon Mitalishara joint family law has been to leave it so 
different from the original that what is left of it were best swept 
away. Speaking broadly, the draft Hindu Code proposes to apply 
the rules of the Dayabhnga joint family all over India. 

Not only does the Hindu law require a man to pay his debts: 
it threatens him who does not with dire punishment in the next life. 
The English law has, however. effective procedural measures to 
compel him to  pay in this life, by seizure and sale of rights anti 
interests capable of being realised. At an early stage in its develoy, 
ment, the Anglo-Indian law held, without being over-assiduous to 
explain how or why, that a J\litakshara coparcener's undi~ideti  
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interest was liable to attachment and sale a t  the instance of a 
judgment-creditor to purge a separate and personal debt, resolving 
the conflict between the other coparceners' rights of survivorship 
and the creditor's right to be paid in favour of the latter. I n  1577, 
a decision of the Privy Council made this law for the whole of 
British India.' Two years later, the same tribunal held that even 
an attachment by the creditor would defeat the other coparceners' 
rights of survivorship, if the judgment-debtor died before the 
execution sale.6 In  the latter case, the Privy Council, searching 
for a principle to  explain the established practice, which it recog- 
nised as contrary to  Mitakshara law, said it was " founded on the 
equity, which a purchaser for value has, to  be allowed to stand in 
his vendor's shoes, and work out his rights by means of partition." 
I n  the former case, the Board drew an analogy between the position 
of a coparcener and that of a partner, but efforts to  extend the 
analogy compelled the legislature to  lay down in the Indian Partner- 
ship Act, of 1932 that coparceners are not partners. 

Logically, if a judgment-creditor can attach and sell a copar-
cener's interest in the joint family property in execution for a 
separate private debt, there is no reason why the debtor should 
insist in being brought to  court; he could save public time and 
money by making over his interest to his creditor. Conceding that,  
there is no reason why he should not dispose of his interest to raise 
funds to meet anticipated personal expenditure, and from that the 
recognition of the right of free alienation of his interest for value 
should follow. If the basis is that the purchaser acquires an equity 
to  exercise his vendor's right to partition, that applies eaually in 
the case of a voluntary alienation and in the case of an execution 
sale. I n  Bombay, Madras and Madhya Pradesh the courts haye 
accepted this view, but elsewhere they have held that this inroad 
into the Jlitakshara law can not be pushed further by deductive 
reasoning. Attempts to induce the Privy Council to extend the 
principle to  the case of the alienee under a voluntary alienation for 
value in other parts of India have failed, as the Board refused to 
take it further than it had been taken by the Indian courts,' though 
the Board has suggested a distinction between an attachment in 
execution, and a voluntary conveyance, in that the former created 
a lien or charge in favour of the judgment-credit~r.~ I t  follows, of 
course, that the insolvency of a coparcener renders his interest 
liable to  be partitioned and sold for the benefit of his creditors. 

5 D c e n  Da!ynl v.  Jlcgdccp,  4 1.h.217. 

"11ra7 Bnmsi Koer  v. Sirco Pcr,~cid 11879) 6 I..%.88. 

7 Bnlgobind  v .  Y a r n i n  11893) 20 1.A.  116. 

8 S u r n i  B u n s i  Kocr  v. Slzeo Pcrscid (1879) 6 1.h.88. 
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I t  may still be open to  argument whether the disposal by a 
coparcener of his interest for value, or its sale by legal process, 
if consummated by partition, effects his separation from the 
family, but there seems ample authority for saying that it does 
n o t . V t  would seem to  follow that, after partition has been 
effected for the benefit of his alienee or judgment-creditor, he 
retains his coparcenary interest in what remains, or a t  least in 
what is subsequently acquired, although the interest which passes 
t o  the alienee or judgment-creditor is the interest he had a t  the 
moment of alienation or attachment.'' He  could, presumably, 
make a fresh alienation, after the first alienee had been satisfied, 
and continue the process until the other coparceners were driven 
t o  separate from him. In  any case, the law, as developed, is 
calculated to encourage partition. 

Possibly the most curious perversion of Mitakshara joint family 
law is the change made in the doctrine of the pious obligation. The 
texts oblige the son to pay his father's debts to  relieve him of 
punishment in the next world, but debts tainted with immorality 
are excluded from consideration in this connection. The obliga- 
tion naturally did not arise until after the father's death, and was 
unlimited, and not dependent upon the receipt of assets from the 
father. One may doubt whether it should have been regarded as 
a rule of positive law a t  all; obviously it would be difficult for 
Anglo-Indian courts to  enforce it in the form just stated; it con- 
flicted with the English rules that payment of a legal debt may 
be enforced against any valuable asset of the debtor, and that 
no person should be obliged to  discharge the debt of another 
beyond the extent of the assets devolving from him. The doctrine 
ceased to  apply to  separate property received by inheritance from 
the father, because it was, in any case, held liable to purge any 
legally enforceable debt of the father, whether tainted with 
immorality or not ;  it only applied to joint family property. The 
courts, however, deduced from the son's duty to pay his father's 
untainted debt a right of the father to  alienate his son's interest 
t o  purge such a debt, and made this right available to  a creditor 
of the father. Having made the rule operate in the father's 
lifetime, the courts required, however, not only that the debt 
should be untainted, but also " antecedent." A mortgage of the 
son's interest simultaneous with the debt would not bind the 
son's share, but a mortgage to secure a pre-existing debt would, 

9 Ai!/yaqiri v.  Aiyyaqiri (1902) 25 hfad. 690: Grirlingappa v.  Kandappa (1890) 21 
Born. 798: Patroo La1 v.  Parbhavati [I9131 All. 205. 

10 Pcrarnnrza!jaka~nv.  Sivaraman, A.I.R. [1952] Mad.  419. 
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provided that the two transactions were really independent.'' 
Nevertheless, the courts professed assiduity in following the texts on 
the question whether a debt were tainted or not, and held debts due 
for liquor, lust or gambling, or incurred by criminal acts, tainted. 
Regarding debts arising from a civil liability the position is not 
very clear. Debts incurred by ill-advised litigation are not tainted, 
and regarding debts arising from tortious acts, it is impossible t o  
lay down a principle. A debt untainted at its inception cannot 
subsequently become tainted. Obviously, the effect of the develop- 
ment of this doctrine is to encourage a demand for partition by 
sons against an extravagant or unwise father. 

The manager of the joint family can alienate the corpus of the 
joint family property for legal necessity or the benefit of the 
estate.'' "Legal necessity " has been explained to include any 
purpose which a reasonable Hindu would deem proper, but 
" benefit of the estate " is interpreted sometimes narrowly to 
imply protective measures only, and at other times more broadly 
to include any non-speculative act such as a prudent manager 
would perform. The courts have, however, given additional pro- 
tection to  the alienee from the manager by engrafting upon the 
Mltakshara rule an equitable extension. If the alienee honestly 
makes such inquiries as are possible to a reasonable man, and is 
satisfied of the necessity for the alienation, he is entitled to the 
benefit of his bargain, notwithstanding that there was, in fact, 
no necessity for it, or that the money paid by the alienee was 
misapplied.13 

Many Hindu families carry on a business, and formerly a 
family business was normally hereditary. If the business is carried 
on solely by members of the family, generally the law of the 
Joint Family applies, though the alienee from the manager is 
then in a more favourable position, for his inquiries need go no 
further than whether the money is needed for the business. If a 
stranger is introduced into the management, his rights are governed 
by the Indian Partnership Act which is substantially English law; 
his partnership, however, is not with the family, but with such 
members of i t  as enter into contractual relations with him. This 
involves the inconvenience that the death of a member of the 
family dissolves the partnership, and its reconstruction of the 
enterprise is to continue,14 whereas a death in the joint family 
firm has no such consequences. 

11 Brij Arnrain v. Mangla Prasnd (1921) 51 I .A .  129; Subramanza v. Sabapathi 
(1928) 51 Mad. 361. 

1 2  This 1s a paraphrase of Mztakshara, I i. 27-29 In Hanooman Persaud v. Mst 
Baboocc (1856) 6 M.I.A. 393. 13 Hanooman Pcrsaud (supra). 

14 Pichappa v. Chokaltngam, A.1 R. [I9341 P.C. 192. 
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During the British period, there was an increasing tendency 
for Hindu families t o  embark on new enterprises, but the Privy 
Council held that the JIitakshara gave a manager no power to 
impose on a minor coparcener the risk and liability of a new 
business. The courts in India were assiduous t o  find a way out 
of this restriction upon the adventurous, by maintaining that an 
alienation of joint family property to raise funds to start a new 
business might be upheld as a benefit to the estate, and by 
narrowing the conception of a new business.15 The restriction puts 
the joint family business at a disadvantage in comparison with 
other forms of business association, and tends to encourage the 
break-up of the joint family. 

A coparcener who decided to follow a learned profession or other 
avocation requiring an expensive training found himself faced 
with special difficulties. Anciently, when separate property was 
unknown, the earnings of every member were invariably the 
property of the family, but Yajnaaalkya recognised separate 
property in what a coparcener acquired "without detriment to 
the father's estate," and the illitakshara specifically stated that 
this was an essential condition to  any acquisition becoming a 
coparcener's separate property, which did not include "what is 
earned by scie~zce at the expense of ancestral wealth." l6  Madras, 
at  least, gave a literal interpretation to these texts. The Dayab- 
haga, however, more favourable to self-acquisitions, maintained 
that the acquisitions of a coparcener could not be regarded as 
joint family property merely because the family had supplied him 
with food and other necessaries.17 I t  was only when joint family 
property was used for the express purpose of making the acquisition 
that i t  became joint family property. I n  1877 the Privy Council 
approved the view held in Bengal that a coparcener who had 
received any education whatever at joint family expense did not 
thereby debar himself from ever acquiring separate property in 
his earnings, and said that it might be necessary to review the 
interpretation placed on the JIitakshara texts in Madras.'' In  
1582 the Bombay High Court held that an elementary education 
at the family expense would not deprive a subordinate judge's 
savings of its character as separate property, when the special 
skill which enabled their acquisition had been acquired while he 
was employed as a lawyer's clerk, and not at family expense.lg 
In  1918 the Privy Council had to deal with a case from Scind of 

15 Benares Bank  v. Har i  Xarain  (1932) 59 1.A. 300. 

16 See Mitaks l~ara ,1 . i ~ .1 and 6. 

17 Dayahizaga, V1.i. 44-50. 

18 Paulienz v.  Pa~i l zem(1877) 4 I.A. 190. 

1 9  L a k s h m a n  v. Jum?zubai (1822) 6 Born. 242. 
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a coparcener who had been educated at  family expense in the 
Government High School. He  then became a pleader's clerk, and 
saved money out of his salary which was the basis of a large 
fortune made by him as a broker and m ~ n e y l e n d e r . ~ ~  The Board 
based its decision on the Jl i takshara texts mentioned above, said 
that " learning " was a more accurate translation than " science," 
and that it meant a special training; it did not include the general 
elementary education suitable to the coparcener's station in life. 
His fortune was held to  be his separate property. 

With the progressive Indianisation of the public services, i t  
was inevitable that, in 1920, two cases should come before the 
Privy Council in relation to the earnings of Indian civil servants 
who were coparceners in joint families, and who, to secure their 
appointments, had spent seven years in England a t  the expense of 
their families. The Board held that a coparcener's acquisitions 
remained the property of his family, if he was originally equipped 
for the calling in which they were made by a special training a t  
the expense of the patrimony and, while recognising the incon- 
gruity of applying them to persons following such an avocation, 
conceived it important to introduce no variations or uncertainties 
into established laws affecting family rights.22 Though it would 
be difficult to  find evidence of a desire on their Lordships' part 
to  search for new interpretations of old texts, it is submitted, with 
great respect, that their decision in 1918 can more easily be based on 
the Dayabhaga texts than those in the Mitakshara. Their decision 
of 1920 created difficulties in practice. A Hindu member of the 
Indian Civil Service was obliged to  adopt a mode of life similar to 
that followed by his European brethren, and he was not paid on 
a scale which left a great margin after essential expenses were 
covered. The inconvenience was felt by the individual as much 
as by the administration. Of course a member of a learned pro- 
fession could protect himself by separating from his family, and 
these decisions were an encouragement to him to  do so. How-
ever, by 1920, such Hindus were beginning to  feel that the time 
had come for a change in the law. I n  1901 a Bill to emancipate 
members of learned professions was passed by the Legislative 
Council in Madras, but popular indignation compelled the Governor 
to veto it. I n  1930, the Hindu Gains of Learning Act was passed 
by the central legislature without a word of protest. By its pro- 
visions, all acquisitions of a member of a joint family, whether 
ordinary or extraordinary results of education or training of any 

20 Ramrakkiomal v.  Rcuachand (1918) 45 I.A. 41. 

2 1  Amar Arath v.  Huham Chand, A.I.R. [I9211 P.C. 45. 

22  Gokal Chand v. Huhatn Chand (1921) 48 1 .A.  IF'?. 
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kind imparted by another member, or paid for out of joint family 
funds, became his own separate property. The professional man, 
the salary earner, and the wage earner now receive their earnings 
and hold their savings as separate property. 

As already noticed, the right of a coparcener to  demand parti- 
tion, even against an agnate ascendant, was generally recognised 
before the British period, and i t  was well settled that it was sufficient 
for a coparcener to  communicate an unequivocal intention to 
separate. This rule was naturally recognised by the courts, but they 
were faced with a difficulty when a coparcener instituted a partition 
suit, and then abandoned or withdrew it. The courts could do no 
more than regard it as " evidence that an intention to separate had 
been entertained." '' 

Whereas, a t  Mitakshara law " partition " means the ascertain- 
ment of the fractional shares of the coparceners, a t  Dayubhaga law 
it means physical division of the joint family property. The courts, 
therefore, proceeded to distinguish between severance of status and 
division of the family property." The texts regard partition as 
possible once only, when it must be final and complete, though 
subject to  rectification in cases of omission, mistake, and fraud. 
The courts, however, regarded separation of status as necessarily 
involving partition of the property, but held that division of 
property might be partial, and did not necessarily involve separa- 
tion of status." 

Although the apostasy of a coparcener still, as under the old law, 
involves the separation of a coparcener from his family, the Caste 
Disabilities Removal Act of 1859 gives him the right to obtain the 
share t o  which he would have been entitled immediately before his 
apostasy. A coparcener who marries under the Special Marriage 
Act of 1873 is automatically separated from his family, but has 
the same rights in the family property as the apostate under the Act 
of 1859. The Act of 1873 makes his property no longer subject to the 
Hindu law of devolution, but to the Indian Succession Act, which is 
based on English law. 

The Hindu Women's Rights to  Property Act of 1937, which, like 
most of the legislation directly affecting the Hindu was not 
Government-inspired, gives a Jfitakshara coparcener's widow the 
same interest in joint family property as he had a t  his death, with 
the right to partition. She takes, however, a widow's estate, i.e., 
there are restrictions on her right to  alienate the corpus similar to 
those imposed on a manager, and, on her death, i t  passes to her 

2 V a l a n i  Anzrnnl v. . I l u i ~ ~ r c ~ ~ l ; n t ~ c h a r l u(19.55) 52 I . A .  53, 
2.' Girjabni v. S a d n s l ~ i u(1916) 43 1.d.151 ancl 160. 
25  Appovicr V. l?n?nnsubba (1866) 11 1I.I.d.75 and 90. 
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husband's heirs. While this is a laudable attempt to improve the 
widow's position, it is incompatible with Mitakshara principles. It 
is interesting t o  note that this Act was called in aid, though, i t  is 
submitted, the logic is not obvious, by the Nagpur High Court 
recently to  support a decision that a woman might be manager of a 
joint familyYz6 but this decision caused the Madras High Court, with 
its traditional devotion t o  the Jlitakshara, almost to  throw up its 
hands in horror.27 The Nagpur decision is, however, a straw which 
shows the way the wind is blowing. 

To sum up, the influence of English law, directly and indirectly, 
has been to accelerate the process of extending the field of separate 
property, to make rights and interests in joint family property more 
freely transferable, and to encourage partition. The rules of joint 
family law have now only a limited application to  the more intelli- 
gent, better-educated, and politically minded Hindus, and they 
seem disposed to limit the application of these rules still further. 
Though, a t  present, political leadership comes mainly from them, 
and political power lies mainly with them, they do not form a 
majority in India, and the possibility of a reaction against this 
policy or a reorientation of it, is not be ignored. 

C. 	 nlarriage 

According to the texts, marriage is a sacrament, complete and 
irrevocable at the conclusion of the rites; the wife was often 
married as a child, and remained with her parents until puberty. 
Its prescribed purpose was t o  ensure the perpetuation of the family 
name and the family worship; polygamy was therefore recognised. 
The wife, who must be of her husband's caste, but outside the 
prohibited degrees, passed from her own family into the family of 
her husband. Most texts deny the right of the widow to remarry, 
and for centuries her lot was unhappy. The wife and the widow had 
a right to  maintenance in the family of the husband, but no right 
by survivorship in the joint family property, and no right of 
inheritance t o  the husband except in the absence of male issue; even 
then the widow took a limited estate, as explained earlier. She 
may, however, have peculiar property of her own, stridkana, 
governed by special rules of devolution, which generally favour 
females. Subject t o  the husband's right to  take it  in emergencies, 
a wife may deal as she pleases with gifts from her own blood rela- 
tions, and gifts of movables from her husband. Her husband may, 
and she may not without his permission, in his lifetime, deal with 

" Commissioner of Income Tax v.  Lakshminarayana, A.I.R. [1949] Nag. 128 
2 7  Radha v.  Income Tax Commissioner, A.I.R. [I9501 Ifad.  538. 
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gifts from strangers, and her own earnings, but her powers over it 
are absolute on his death. 

The case law has done little to change the position set out above, 
and it  is the statute law which has accomplished the marked change 
in the position of women which has taken place during the British 
period. The British may claim to have initiated this process, and 
British example and education, and the early enactment of statutes 
with more generous provisions for women of other faiths have all 
helped, but the more sweeping changes have been effected by recent 
legislation either initiated, or actively supported by Hindus. 

When the British first assumed political responsibility in India, 
cases of sati, i.e., a widow immolating herself on her husband's 
funeral pyre, were not uncommon. After some reluctance, due to 
the policy of non-interference in religious and family matters, they 
decided to suppress the practice. Then, in 1856, the Hindu 
Widows' Remarriage Act legalised widow remarriage, but deprived 
the widow of her rights of inheritance to her deceased husband's 
property, and, on the petition of his relations, of the guardianship 
of his children. 

The Indian Succession Act of 1856, which applied to all persons 
of Indian domicile other than Hindus, Muslims, and Parsees con- 
tained rules of intestate succession based broadly on English 
principles, which placed the widow in a more favourable position 
than she enjoyed under the Hindu law. 

In  1872, the Christian Marriage Act provided for celebration 
of marriages, either by a religious ceremony before a minister or 
priest, or by a civil ceremony before a registrar, and no marriage 
to  which one party is a Christian is valid, except when celebrated 
in accordance with the provisions of the Act. 

In  the same year the Special Marriage Act was passed. The 
noteworthy effect of the Special Marriage Act of 1872 was to 
introduce among a small but influential section of the Hindu 
community a system of marriage which required the consent of 
the contracting parties, which did not place the wife under the 
power of the husband, and which recognised divorce for grave 
matrimonial faults. The occasion for its enactment was the desire 
of the members of the Arya Samaj, a Hindu theistic sect which 
had absorbed many Western notions, to  contract valid marriages 
without resort to  the ancient Brahmanical rites. The British 
Indian Government, while anxious to meet this need, regarded the 
multiplication of marriage laws on a sectarian basis as undesirable, 
so its provisions provided for civil marriage before a registrar of 
persons who were prepared to declare themselves to  be neither 
Christians, Jews, Hindus or Muslims. No person with a spouse 
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living could marry under the Act, and neither party might be 
an ascendant or descendant, or brother or sister of an ascendant 
or descendant of the other, nor might they have a common 
ancestor nearer than great-great-grandparent. Advantage was 
taken of the Act, not only by dryas, but other Hindus, including 
those of different castes and those within the prohibited degrees 
for Hindu sacramental marriage, which are, by Western 
standards, unnecessarily restrictive, and not susceptible of accurate 
exposition. The Act was amended in 1923 to permit marriages 
between Hindus without formal renunciation of their faith. Hindus 
who take advantage of it may, however, find it inconvenient that 
their property devolves, not according to the Hindu law, but in 
accordance with the rules in the Indian Succession Act. Marriages 
under this Act may be dissolved under the Indian Divorce Act 
of 1869, originally only applicable to Christians; a marriage 
may be annulled for physical incompetence; the husband may 
be granted a divorce for his wife's adultery, and the wife for 
her husband's adultery combined with cruelty or desertion, or 
for his apostasy coupled with remarriage. The Hindu Marriages 
Validating Act of 1949 validates inter-caste marriages, so that 
difference of caste no longer impels intending spouses to  have 
recourse to a statute which changes their personal law SO 

considerably. 
The Sharda Act of 1929, while not invalidating child marriages 

among Hindus, imposes criminal penalties on those who bring 
them about. 

The Hindu Married Women's Right to  Separate Residence and 
Maintenance Act of 1946 entitles the wife to  maintenance and a 
separate residence, if the husband takes a second wife or keeps a 
concubine, or apostatises, or is guilty of cruelty or desertion, or 
suffers from a loathsome disease. The Bombay Prevention of 
Bigamous Marriages Act of 1946, the Bombay Hindu Divorce Act 
of 1947, and the Madras Hindu (Bigamy Prevention and Divorce) 
Act, 1949 make a second marriage by the husband with a wife 
living void, and render him liable to  criminal punishment. Either 
spouse may obtain a divorce for impotence, insanity, loathsome 
disease in, or desertion, or continuous infidelity by the other. 

The Hindu Women's Rights to Property Act of 1937 has much 
improved the position of the widow, who, on intestacy, now 
receives a share in her husband's estate equal to that of a son. 

The draft Hindu code of 1948 aimed at further progress in the 
direction taken by the legislation mentioned above. I t  proposed 
to make civil and sacramental marriage available t o  all Hindus, 
without any effect upon their personal law. The prohibited degrees 
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for sacramental marriage were simplified, clarified and ameliorated. 
Child marriages would be voidable at the instance of either party. 
Monogamy would be compulsory throughout India, and divorce 
available to all on grounds similar to those in the recent legislation 
in Bombay and Madras. 

Opposition to this proposed legislation seems to have convinced 
its supporters that the code of 1948 was too large a step in the 
direction of uniformity. The Hindu Marriage and Divorce Bill, 
1952, which deals only with sacramental marriage, retains most 
of the provisions of the code of 1948, but i t  preserves the existing 
law on matters not dealt with in the Bill, and gives greater scope 
for custom. Civil marriage is to  be dealt with in a separate Bill. 

D. Adopti.sn 
The ancient law developed various devices for the perpetuation 

of the family name and worship, when marriage failed to  achieve 
that object, but, of these, adoption alone survived a t  the commence- 
ment of the British period. Not only may a sonless man adopt, but 
his widow may, in most parts of India, adopt in his name, after 
his death, subject to  conditions which vary in different parts of 
India. 

The motive for adoption may, in part at least, be secular, and, 
when it  is done by a widow, who cannot be compelled to adopt, it 
may even be to spite reversioners. The texts prescribe no circum- 
stances in which the power is extinguished, but commencing in 
1870,'' the Privy Council elaborated the doctrine that, if a male 
Hindu F dies, leaving a widow M, and a son S, who dies later, 
leaving a son SS, or a widow W, M has lost the power to adopt, 
because the religious duty to continue the family line and worship 
which lay originally on F has passed through his son S either to SS 
or W. This rule has regard solely to the religious aspect of adoption, 
and so also has the rule that-apparently for all purposes-an 
adoption by a widow takes effect as from the death of her husband.'" 
This latter rule, which is comparatively recent, devests estates 
acquired by survivorship or inheritance in the interim, though the 
widow herself is partially protected by the Hindu Women's rights 
t o  Property Act of 1937, and the adoption may take place many 
years after the death of her husband. This later rule has not been 
received with universal acclamation in India; in particular Bombay 
has expressed alarm at its possible consequences and has sought to  
limit its implications. 

2 8  Blloobun Iloyee v. R a m  K ~ s i ~ o r c  (1870) 10 3.I I .A.  270.

" Anlrlnrendra v Sanatan (1933) GO I . A .  242; Anant v .  Shadcur (1943) 70 I.A. 


23.2. 
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Viewed from the religious standpoint, rules that neither an 
orphan nor an only son may be given in adoption are reasonable, 
and the latter inevitable. There are texts t o  support both, but the 
courts have only enforced the former rule. The &litakshara itself 
quotes the text prohibiting the latterY3O but this was held to be only 
a religious injunction in the leading case decided in 1899.31 

Another rule in the texts, and which naturally follows from the 
Sastric view of adoption, is that no boy may be adopted if he is the 
son of a woman who, before her marriage, was within the prohibited 
degrees for marriage with the adoptive father. I n  1899 reversing a 
full bench decision of the Allahabad High Court, the Privy Council 
held that this was a rule of law,32 but this decision evoked no 
applause from Hindus, many of whom, it would seem, felt it con- 
trary to  a custom which was, a t  least, in the course of formation. 
The Bombay High Court proceeded to  limit its application to the 
relations of the adoptor specifically mentioned in the Privy Council 
judgment. 

From what has been said, it would seem that the Privy Council's 
decisions have acted as a brake upon the development of the law of 
adoption, in some parts of India, on a secular basis. A glance a t  
the Draft Hindu code, however, suggests that there is little to  
criticise in the policy of the courts. It is true that i t  is proposed t o  
abolish the rule forbidding the adoption of the son of a woman whom 
the adoptor could not have married, and t o  remove the anomalies 
and uncertainties regarding the existence of the widow's power to  
adopt, but the rule regarding its extinction, and the rule that for all 
purposes adoption by a widow relates back to  the adoptive father's 
death, which were developed in the courts, are to be retained. 

What has been described as a somewhat incongruous but equit- 
able graft upon the law of adoption is the rule of evidence known in 
English law as estoppel, the rule that, when one person has, by word 
or conduct, intentionally caused another to believe a thing to  be 
true and act upon that belief, the former may not, in legal pro- 
ceedings between them, deny the truth of that thing. 

The rule has been applied in those parts of India where a widow 
cannot adopt without her husband's authority, in cases where, 
having purported to  adopt a son, the widow subsequently sues for 
a declaration that it was invalid for want of authority. In  one such 
case 33 the Privy Council held the widow estopped from pleading 
want of authority, because she had represented that she has such 

30 hIit. I.xi. 11. 

3 1  Sri Ba lu~u  V. Sri Balusu (1899) 26 I . A .  113. 

3 2  Bhagzcan Singh v. Bhagzcan Singh (1899) 26 I .A .  153. 

3 3  Rani Dharam Kunzcar v. Balwant (1912) 39 I .B.  142. 
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authority, and thereby intentionally induced the boy to leave his 
natural family and t o  change his mode of life so as to make a return 
to  it  a hardship. The same rule has been applied to other relations 
in the adopting family, but it is of limited application. I t  is only 
applicable in special circumstances in an action. It cannot c o n ~ e r t  
an invalid adoption into a valid one. The representation must be 
one of fact and is only available against the person or persons 
making i t ;  it must be intended to involve and in fact involve the 
adoptee in an irrevocable transfer from his natural family. 

E.  Inheritance 
The rules of inheritance in Hindu law developed with the 

recognition of separate property from the rules of survivorship, 
and, in Jlitakshara law they apply only to  separate property. I n  
Jlitakshara law, the main principle is that the nearest agnate 
succeeds. Though the texts give other reasons, the widow is 
recognised possibly because, at  one time, she managed the estate 
of the paterfamilias after his death, and the daughter and her 
son possibly because, at  one time, a sonless man might appoint 
a daughter whose sons would be deemed to be his. Other cognates 
do  not succeed until the agnates to  a remote degree have been 
exhausted. 

Whereas in Xitakshara law, the heir has the duty to  offer 
oblations for the spiritual benefit of the deceased, in Dayabhaga 
law the main principle is that the preferential heir is he who can 
confer most spiritual benefit upon the deceased by his oblations. 
The oblation t o  the maternal grandfather is recognised for this 
purpose, possibly because of the ancient practice of appointing a 
daughter, but it is less efficacious than an agnate's oblation. On 
these bases, the Dayabhaga law has evolved rules applicable also 
to  joint family property, which are free from the uncertainties 
experienced in .Ilitakshara law, but which introduce cognates 
earlier than the other system. Until very recently, i t  has 
remained unaffected by statutes, partly because, on account of its 
operation on joint family property, there has been a more notice- 
able tendency of property to  fall into the hands of women than 
elsewhere. 

Despite the differences between the two systems, in the majority 
of cases the devolution of the property is the same, for, except 
that in Dayabhaga law the father takes before the mother, the 
nearest heirs in order of succession in both systems are :-(i-iii) the 
three immediate agnate male descendants, (iv) the widow, (v) the 
daughter, (vi) the daughter's son, (vii) the mother, (viii) the 
father, (ix) the brother, (x) the brother's son, (xi) the brother's 
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son's son. Tradition and long practice had fixed the position of 
these heirs so firmly that neither juristic theory nor judicial 
decisions could interfere. 

I n  &Litakshjara law, when there is no agnate claimant, the texts 
give little assistance, and most of the rules for selecting the relation 
entitled to succeed are the work of the courts. It is true that 
the texts prefer the deceased's own cognate relations to his father's, 
and his father's to  his mother's. The elaboration of that rule, and 
the evolution of the rules that the nearer line excludes the more 
remote, and then the individual nearer in degree the more remote 
are, no doubt, based on analogy and dialectic traceable to the 
Mitakshara, but the courts cannot agree as to the limits within 
which cognate relationship embraces a right of inheritance, and, 
after the rule that the nearer excludes the more remote, they have 
introduced the test of spiritual benefit.34 Though this doctrine is 
not unrecognised among commentators of the Mitakshara school, 
its introduction at that stage into Nitakshara law is open to 
criticism. 

The courts have deprived the murderer of the right to inherit 
from his victim on grounds of public 

Non-interference in matters of personal law being a cardinal 
principle of British government in India, the influence of English 
law upon the Hindu law of inheritance has been necessarily mainly 
indirect. The possible heirs of a Hindu intestate include 
individuals in degres of relationship far more distant than any 
Western system of law would tolerate, but no attempt to  narrow 
the field of heritable relationship was likely after experience of 
the operation of Lord Dalhousie's doctrine of lapse, whereby, on 
failure of natural heirs, a princely state lapsed t o  the British 
Government. Though a foreign government in the nineteenth 
century may have found it advisable not t o  press its claims against 
those of remote relations of a deceased person, an indigenous 
government of the twentieth century, obliged by the constitution 
to  establish the welfare State, cannot be so tender, and the Hindu 
Code Bill proposes considerably to  limit the degrees of relation-
ship within which rights of inheritance are recognised. 

The statutory amendments of the law of inheritance during the 
British period were not inspired by the British Government, but 
were promoted by Hindu legislators, influenced by English law 
through the medium of the Indian codes. 

The texts disqualified persons suffering from mental and 
physical infirmities from rights of inheritance and survivorship; 

3-1 Jatl?zdra v. hTaqe?idra (1932) 58 1.9.372. 
35 Kenchaaa v. G~rzmal lappa(1924) 51 I .A .  368. 
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the origin of these rules is probably, in part, that such persons 
might be a liability to  their families standing in arms against their 
enemies, or unable to  assist in the management and enhancement 
of the family property, or unable to  carry on the family name, or 
perform the rites of family worship. Though the texts protected 
persons so disqualified by giving them rights of maintenance, by 
comparison v i th  the rules in the Indian Succession Act, these 
rules seemed too severe for the present age, and the Hindu 
Inheritance (Removal of Disabilities) Bct of 1928 removed all 
such disqualifications except congenital insanity, but it did not 
apply to  persons governed by I lnyablznga lav.  

The following year saw the first manifestation of the impulse 
to  improve the rights of inheritance of women and cognates. The 
Hindu Inheritance (Amendment) Act inserted in the list of heirs 
a t  Mitnksharn  law, between the father's father and the father's 
b r ~ t h e r , ~ Q h e  son's daughter, the daughter's daughter, the sister, 
and the sister's son. The Draft Hindu code proposes to give these 
newly recognised heirs still higher places in the order of succession. 

The Hindu Women's Rights to  Property Act of 1937, which 
applied t o  all schools, gives the widow the same share on inherit- 
ance as if she were a son, and the son's widow the share of a 
grandson or a son according as there is or is not a grandson 
surviving. 

The obvious direction of this legislation is departure from the 
notion of the joint family towards the conception of a new social 
unit comprising the husband and wife and their children, with 
rules of inheritance based on the degree of affection, irrespective 
of sex, deemed to  exist between the deceased and the heirs. The 
provisions of the Draft Hindu code suggest further steps in the 
same direction; the first class of preferential heirs, who take as a 
body, comprises the widow, the daughter, the three immediate 
agnate male descendants, and their widows. The next class take 
in the following order : (a) the parents, (b) grandchildren not 
included in the first class, (c) great-grandchildren who do not take 
in the first class, (d) brothers and sisters, (e) nephews and nieces, 
(f)  the paternal grandparents, (g) the of the father and 
brothers, (h) paternal uncles and aunts, (i) the maternal grand- 
parents, (j) maternal uncles and aunts. After these classes have 
been exhausted, the rule that agnates are preferred to cognates 
comes into operation, and then the preference of the male to  the 
female line, but the doctrine of spiritual benefit seems likely to be 
discarded. 

36  	 After the brother's son's son (see abole) ,  come (mi) the father's mother, and 
then (XIII) the father's father. 



596 International and Comparative Law Quarterly [VOL. 3 

I?. Impartible Estates 
An impartible estate is an estate which, by special law or custom, 

devolves on a single heir, usually selected according to lineal primo- 
geniture. 

The texts are silent regarding such estates, and the law applicable 
to  them has been evolved by the courts. Whereas, in Bengal, there 
was a natural predisposition t o  look upon them as the separate 
property of the holder for the time being, where the Alitakshara pre-
vailed, notwithstanding that the right of common enjoyment, and 
the right to demand partition was denied t o  junior members of the 
holder's family, it was held that their right to succeed by survivor- 
ship was sufficient to  preserve the joint character of the estate. I t  
was also held that the holder's right to  alienate the corpus of the 
estate was limited in the same way as the right of the manager of a 
joint family. 

Then, in 1888, the Privy Council repudiated the doctrine that an 
impartible estate was joint family property,37 and recognised the 
unfettered right of the holder to dispose of the estate inter vivos. 
Eleven years later the right of disposal by will was re~ognised.~' 
I n  1932, however, the Board reverted to  the theory that an 
impartible estate was joint family p r ~ p e r t y , ~ '  but without 
reimposing restrictions on the holder's right to  alienate. In  the 
meantime Indian provincial legislatures had, to some extent, 
reimposed these restrictions in parts of 1ndias4O 

The recognition of the alienable nature of an impartible estate, 
and the rule that the estate loses its impartible character in the 
hands of the alienee, combined with the impossibility of creating a 
new impartible estate,41 except by Crown grant, is another instance 
of the tendency of Anglo-Indian law to make property in general 
more freely transferable. 

The recent legislation which, throughout India, has generally 
deprived landowners of their rights in their estates, save in small 
demesne lands, suggests the early extinction of impartible estates. 

G. Wills 
The greater part of the modern Hindu law of wills is a modifica- 

tion of the English law on this subject. There are certain texts from 
which a testamentary power might have been developed, but these 
are no more cogent for this purpose than the texts in the Burmese 

3 7  R a n i  Sar ta j  Kuar i  v. Deora] (1666) 15 I .A.  51. 

3 8  1s t  Pt t tapur  Case (1899) 26 I .A.  83. 

39 Shtbaprasad v. Prayag (1931) 59 1.4. 331. 

40 See, e.g., the  I I ad ras  I m p a r t ~ b l e  Es ta t e s  Act, 1904. 

41 See Palan iammal  v. Muthztnenkatacharlu (1025) 5.2 I.A. 83. 
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Dhammathats .  I n  Burma, however, the English courts decided 
against recognition of testamentary power in Burmese Buddhists, 
whereas in India they took the opposite course in relation to  Hindus. 
Hindus, from contact with Muslims and Europeans, were familiar 
with the notion of testamentary power before the question arose in 
the Anglo-Indian courts, but the Burmese, for many centuries before 
the British conquest, were more isolated and less receptive of 
foreign notions. In  both countries the answer to  the problem seems 
to have been determined by consideration of its reception by those 
whom it would affect. 

I n  1724, the Court of Judicature at Bombay referred to " the 
castes " the question whether a Hindu had testamentary power, and 
opinions were divided. After hearing the parties, the court decided 
in the affirmative, but the grounds are not r e ~ o r d e d . ~ V h e  decision 
may have turned on the question whether the property affected was 
separate property or not, for the rule is and has always been that 
there is no testamentary power over Jlitakshara joint family 
property or over any other property that cannot be transferred by 
gift inter  vivos. When the ?n~lffassaEcourts were established in 
Bombay, they denied testamentary power to Hindus until they came 
under the control of the High Court. I n  1866 recognition of testa- 
mentary power, which the Supreme Court had always assumed to 
exist in the City of Bombay, was extended to the whole of the 
P r e ~ i d e n c y . ~ ~  

In Bengal, where the Dayabhaga school had long since 
abandoned the principle of devolution by survivorship, the practice 
of making wills had become sufficiently prevalent to  be acceptable 
to  the pandits. Reported cases in which testamentary power was 
recognised date back to 1792, and the pandits of the Suddrr  De7eani 
Adalat laid down in 1812 that the same rules applied t o  bequests 
as to  gifts; every person who had authority, while in health, to 
transfer property, possessed the same authority in bequeathing it. 

I n  Madras, the early development was uneven, though based 
on the principle that the validity of a will must be tested by the 
same rules as apply to  gifts, but its application long denied testa- 
mentary power to  a man with male issue, and even resulted in 
the setting aside of wills made to the prejudice of the testator's 
widow and daughters. 

I n  1870 the Hindu Wills Act was passed, but its provisions 
only applied to wills made in Bengal and the cities of Madras and 
Bombay, and to wills affecting immovables in the same territory. 
I t  forbade the creation of estates and interests in property not 

4 2  qee Fancett ,  Tlze Fzrrt Ce?~t t t ryof Rrztzrk Jus t ice  zn Indza p. 199. 
4 3  Norottam v Nar~arzdas(1866) 3 Born H C. 8. 
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recognised before 1870, and, for the first time made the validity 
of a will dependent on observance of prescribed formalities, 
identical with those demanded of testators to whom the Indian 
Succession Act applied. These formalities are based on the pro- 
visions of the English Wills Act of 1837, but are less onerous. The 
will must be in writing, and the testator must sign or affix his mark. 
There must be two attesting witnesses, but it is sufficient that 
they have received an acknowledgment from the testator. 

I n  1872 there came before the Privy Council the question of 
the validity of the will of a wealthy and distinguished Bengali 
gentleman, whose only son had become a Christian." The will, 
which disinherited the son, was drafted in language appropriate 
to  letters patent creating a new peerage with a special mode of 
devolution. The bulk of the estate was left in trust for a 
succession of beneficiaries. Of these, the first was a relative J., 
who was t o  take for his life, and after him J.'s eldest son born 
in the testator's lifetime for his life, then came the first and other 
sons of sons of such eldest son successively in tail male (i.e., male 
descendants of such eldest son should succeed each other, the 
holder for his life being selected by lineal primogeniture); then 
followed the other sons of J. born in the testator's lifetime in tail 
male, then the other sons of J. born after the testator's death in 
tail male. After failure or determination of the preceding interests, 
another relative S. was t o  take a life interest, and then followed 
limitations for his male descendants similar to  those made in favour 
of J.'s. Upon failure of all these, a third and similar series of 
limitations in favour of the male issue of a relative L. followed. 

This truly remarkable will was vastly different from the often 
ambiguously expressed letter to  the collector with which the Anglo- 
Indian courts were mainly familiar. This did not, however, deter 
the sons from calling it in question. 

The Board said that there was no objection to a devise of 
property on trust, provided that it was not an attempt to defeat 
the law, but held that a Hindu could not create by will an estate 
unknown to  Hindu law, such as an estate in tail male. Further-
more, a disposition by will must comply with the rule of Hindu 
law of gifts that the donee must be in existence when the gift 
is to  take effect. 

The life interest in favour of J. was good, because such an 
interest could have been created by gift inter vivos, but as J. 
had no male issue, the subsequent limitations in their favour were 
bad in law. Though a benignant construction should be given t o  

44 T a g o r e  v. T a q o r e  (187.1)1 I .A.  (Supp.) 17. 
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a will, it must be such as to  give effect to  the testator's expressed 
wishes; the limitations in favour of S. and his issue could not 
take effect, because the testator's intention was, not that they 
should do so in the event of the preceding limitations being held 
invalid, but in the event of there being in fact a failure of J.'s 
issue. For similar reasons the dispositions in favour of L. and his 
issue failed. 

This decision imposed on the Hindu testator restrictions more 
irksome than those to  which the testator governed by the Indian 
Succession Act was subjected. Legislation to remove this distinc- 
tion in relation to  gifts inter vivos and by will, by bringing the rulcs 
applicable to a Hindu into line with the provisions of the Indian 
Succession Act and the Indian Transfer of Property Act, com-
menced in 1914 with the Madras Transfer and Bequests Act. This 
statute substituted, for the rule forbidding gifts to unborn persons, 
the perpetuity rule in the two statutes previously mentioned; a 
donor may control the devolution of his gift during the lifetime of 
persons living when his gift takes effect, and the subsequent minority 
of a person in existence at  the end of the first period, provided that 
a t  the end of the second period the gift vests absolutely in the last- 
mentioned person. Where, however, a gift to an unborn person 
follows a prior disposition in favour of another, the gift to the 
unborn person must comprise the whole of the donor's remaining 
interest in the property. Two central Acts of 1916 and 1921 '' 
extended these prorisions to  the whole of British India. 

Between 1925 and 1929 the Indian Succession Act was repealed, 
re-enacted and amended, and the Transfer of Property Act amended 
so as to leave only minor differences between the law of gifts and 
wills applicable to Hindus and that applicable to persons of Indian 
domicile not governed by their personal law. All wills made after 
1926 by Hindus must be in the form prescribed by the Act of 1870. 
I n  addition to  the restrictions on testamentary power prescribed in 
the Act of 1914, a direction to  accumulate income will not, with 
exceptions, be valid for more than eighteen years, and any restric- 
tion on enjoyment or the power to alienate, or any direction to 
postpone delivery imposed on a gift of an absolute interest is koid. 

In  recognition of the improved standard of draftsmanship, these 
statutes in their ultimate form impose on Hindu testators what 
might be described as rules of construction, which, like the other 
rules discussed above, are derived from, but not necessarily identical 
with, the corresponding rules in English law; they are fewer, 
simpler and less technical. Except in so far as they apply, the 

45 The Hindu Disposition of Property Act,  1916, and the Transfer and Beqnests 
(City of Madras) Act. 1921. 
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courts must endeavour to  give effect to the intention of the testator, 
as ascertained primarily from the instrument, but having regard t o  
the notions of the average Hindu. 

I n  this connection, i t  is interesting to note the change in the 
rule of interpretation of a bequest to a Hindu female. I n  1874 the 
Privy Council held that, unless the contrary appears from the will, 
the beneficiary would only take a limited estate,4G but the Indian 
courts endeavoured to limit the scope of this rule t o  a devise of 
immovables by a husband in fa\-our of his wife. Since 1929, the 
rule in the amended Succession Act that, when property is 
bequeathed to any person, he takes an absolute estate, unless it 
appears from the will that a restricted interest was intended, has 
applied t o  Hindu females. 

H. Religious and charitable Endoicntents 
The texts impose upon the Hindu the duties of sacrifice and 

charity. The performance or attempted performance of these duties 
brings before the courts questions of supervision of institutions, and 
of the validity of gifts and bequests. 

I n  England, after the Reformation, grants t o  " superstitious 
uses " (e.g., a trust to  say masses for the soul of a deceased person) 
became illegal, but a statute of Elizabeth I allowed trusts for 
charity, and the English courts construed that statute as permitting 
trusts for the relief of poverty, for the advancement of religion, fcr 
the advancement of education and for certain other purpose^.^' 
The Indian courts, in determining whether a gift is charitable, apply 
the same basic tests as the English courts, save that, under the head 
of " advancement of religion," they allow bequests for purposes 
which, even in the light of the more liberal modern construction of 
the statute, would be excluded from the category of permissible 
dispositions. 

As in England, the perpetuity rule and the rule against accumu- 
lations do not apply to  grants to  charity. 

The English rule that a trust must be such that its adminis- 
tration is susceptible of review by the court 48 and may therefore be 
void for uncertainty is also applied in India. Though these 
decisions are open to criticism, gifts to " dharma" and '' for the 
spread of the Hindu religion " 49 have been held void. 

4 6  Md. Shumsool v. Sheuakram (1874) 2 1.4. 7. 

4 7  Jforlce v. Bp. of Durham (1803) 10 Yes. 522: Cor/lmzssioners of Income T a x  


v. Pen~sel[I8911 A.C. 581. 
4 8  Morice v .  Bp. o f  Durham (supra). 
4 9  Ranchordas v. Pareatzbizal (1899) 26 I.A. 71;  I'enatanarasimha v. Subha (1923) 

4G Mad 300. 
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If the mode of application of his gift prescribed by the donor 
of a gift to  charity cannot be executed, the English cy-prbs doctrine 
may be invoked, and the court required to prescribe a mode as near 
as possible to that specified by the donor. 

Regarding temples and ?izaths (theological colleges), the courts 
accepted the position that the shebait and wtclhant stand in a posi- 
tion similar to that of the manager in a joint family; he combines 
with the duty of management a beneficial interest in the income of 
the institution, but he can be removed if he puts himself in a position 
which makes i t  impossible for him to discharge his functions without 
danger t o  the endowment; he is not liable as a trustee. The courts 
are mainly concerned with disputes as to  the right t o  hold cr 
continue in office, and as to  the validity of alienations by the 
holders of these offices, to which rules similar to those governing a 
manager's alienations have been applied. 

During the British period there has been an increasing tendency 
to vest the management of religious and charitable endowments in 
trustees. This may be done by the instrument of gift, and, in such 
cases, as well as in other cases in which a trust may be implied, the 
courts have statutory powers adapted from English law, to remove 
or appoint trustees, t o  call for accounts, to give directions, and to  
settle a scheme of management. These powers do not extend to 
private trusts, nor to n~aths ,  and their abuse is prevented by the 
provision that the court may only be moved by or with the consent 
of the Advocate-General or the Collector. 

Legislation has shown a growing tendency, accelerating with the 
passing of British rule, to reduce managers of religious institutions 
to the position of trustees. A striking example is the Madras Hindu 
Religious and Charitable Endowments Act of 1950, subjecting all 
such institutions to rigorous government control. 

I. 	Caste Questions 

If a Hindu is outcasted, or subjected to caste discipline, the 
consequences for him may be extremely serious, but the texts give 
no guide to the courts as t o  how they are to  deal with questions 
between an individual and his caste, so they have adapted the 
English law relating to domestic tribunals, mainly the law of clubs.i1 
The courts recognise the autonorny of castes, and their constitution, 
whether despotic, oligarchic, or democratic ; they will only interfere 
when a civil right is involved, i.e., where it is proved that a right 
to property (including a right to enter a temple or use a place of 

5 0  	s. 92, Civil Procedure Code. 
I n  n, cases beg~nnlng~ ~ i t h  v .  Axtrobus  (1879) 17 Ch.D. 615.series of 	 Dalckins 
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sepulture), or a right to  office has been infringed, or the plaintiff 
has been defamed. A suit for a bare declaration that a person has 
been unjustly outcasted, or for an injunction to  readmit him, will 
not lie. Even when a civil right is involved, the courts will not 
interfere unless the rules of the caste have been infringed, or the 
rule is unreasonable, or the rules of "natural justice" have been 
ignored.'" 

I t  would seem probable that the sphere to which the courts have 
confined themselves is narrower than that over which jurisdiction 
was exercised in the past under the rule of Hindu sovereigns, who 
would have given redress for grievances which the Anglo-Indian 
courts ignored as involving only social privileges. 

"Natural justice " involves adequate notice to  the person 
against whom the caste intends to proceed of the gravamen of the 
charge against him. H e  must be given the opportunity of being 
heard, though not necessarily in person, before the caste, or those 
members of it, who, by its constitution, are charged with the duty 
of dealing with the matter. There must be a genuine effort to 
examine all relevant material, and the decision must be bona fide. 
The plaintiff can not appeal on the facts to  the court, nor get a 
rehearing there of the question. 

A statement that a person has been outcasted is prima facie 
defamatory, but a bona fide decision of a caste is privileged, and 
the communication of such a decision to members of the caste 
enjoys qualified privilege. Where the plaintiff succeeds an a plea 
of defamation, it is usually on the ground of excessive publication. 

I n  one case j3 it was pointed out that,  in England, anyone was 
free to  join a club, and, if he did so, he must be deemed to have 
agreed to  be governed by its rules ; further, if he were expelled from 
it, the consequences were less serious than those suffered by a Hindu 
excommunicated by his caste, of which he became a member at 
birth, being bound for life by its rules, without any volition on his 
part. I t  was suggested that the Hindu needed more protection 
from the courts than the Englishman required against his club. 
Neither in this, nor in any other case, was the law taken any further 
than it had been taken in the English law of clubs ; any attempt to 
d o  so would run the risk of violating a cardinal principle of British 
policy, that of non-interference in religious matters. During the 
past 150 years the consequences of being outcasted have become 
less serious, while in England the rules outlined above have been 
extended to  trade unions, and in England today expulsion from a 
trade union may have very serious consequences indeed. 

" 2  S f l t l ~ uv.  K e s l ~ a ~ c . j i(1902) 36 Born. 174. 

5 V ~ g g a ~ z a t l z  (1893) 31 Cnl. -163.
v. .41inli 
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J .  Conclusion 
Regarded from the social angle, the main effects of English law 

upon Hindu law have been to set in motion a process, still incom- 
plete, of substituting for the joint family as the social unit, the 
household, comprising the husband, wife, and their children, and 
of enhancing separate rights in property. This has been accom-
panied by the growing recognition of the right to choose one's 
partner in marriage, and the increasing emphasis on the necessity 
of placing women on a more equal footing with men. From being 
a law primarily designed to meet the needs of the wealthy 
territorial family, it is becoming a law primarily designed to  suit 
the intelligentsia. The opposition to the draft code of 1948 has. 
however, made the politically dominant class more willing to meet 
the desires of the other classes, and to defer, a t  least, the imposition 
of complete uniformity. 

From the standpoint of the legal practitioner, despite the 
recognition of schools of Hindu law, a large measure of uniformity 
has been achieved, and the Hindu law has become largely a matter 
of case-law. If and when the projected legislation referred to above 
is enacted, Hindu law, like most other chapters of Indian law, will 
be mainly based on codes, but the English rather than the Con- 
tinental method of interpretation will be followed; the interpretation 
will be crystallised in binding precedents. The proximity of the 
Supreme Court will leave less room for conflicting decisions of High 
Courts; there will be fewer differences between different schools, and 
less room for custom. The degree of uniformity already achieved 
will be enhanced. 

Ultimately, one may envisage this projected legislation, though 
no doubt with concessions and amendments, becoming the basis of 
a uniform personal law for India. One of the directive principles 
of the Indian Constitution is that " the State shall endeavour to 
secure for all citizens a uniform civil code throughout the territory 
of India." One of the members of the Constituent Assembly, reply- 
ing to criticisms of this principle on the ground that it infringed the 
fundamental right to freedom of religion, replied: " Religion must 
be confined to its proper sphere, and the rest of life regulated and 
unified so that we can become a strong and consolidated nation. 
Our first problem is national unity. We must be able to say 'By 
our way of life and our personal law, we are a strong and 
consolidated nation '." ji ALAN GLEDHILL.~ 

Art. < A .  
- 5  Sri I<. 11. JIunshi. member Drafting Committee of the Indian Constitution 

Constitnent Assembly: Debates. pp. 517-8. 
* 	I,ectl~rer in Indian and Burmese law a t  the School of Oriental Studies, r n i r e r -  

sit? of London. 


